
   

 
 

   
 

Exercise: Responding to DHS’s Rebuttal Evidence  

Faculty Response 
 
 

Type of Evidence 
 

Timing of Submission Possible Responses/Objections 
 

Evidence that the 
respondent was 
firmly resettled in a 
third country 
 
 

On or before the callup 
date (deadline for 
submitting documents 
to the court) 

Because DHS has the burden to come forward with 
prima facie evidence of firm resettlement, that 
evidence must be submitted by the callup date.  
There may, however, be substantive reasons to 
object to the evidence’s admission (for example, it is 
unauthenticated, hearsay, etc) 
 

Evidence that the 
respondent was 
firmly resettled in a 
third country 
 

At a merits hearing Because DHS has the initial burden to come forward 
with prima facie evidence of firm resettlement, that 
evidence must be submitted by the callup date.  If 
DHS offers that evidence at the merits hearing, 
object to its admission as untimely. 
 

Credible fear 
transcript 
 

On or before the callup 
date 

Object to the CFI transcript’s admission because the 
maker (the asylum officer) is not available for cross-
examination.   
 

Credible fear 
transcript 
 

At a merits hearing If the CFI transcript is rebuttal evidence offered to 
impugn the credibility of the client’s testimony, it 
can be submitted at the merits hearing.   Even if you 
can’t object to its admission on timeliness grounds, 
however, you can object because the maker (the 
asylum officer) is not available for cross-
examination.  And you can ask for a continuance, or 
at the very least a recess, to confer with your client 
in order to respond to it. 
 

I-213 and Q&A 
 

On or before the callup 
date  

Object to the document’s admission because the 
maker is not available for cross-examination.   
 
 
 
 



   

 
 

   
 

I-213 and Q&A 
 

At a merits hearing Again, if the document is rebuttal evidence offered 
to impugn the credibility of the client’s testimony, it 
can be submitted at the merits hearing.  You can, 
however, object to its admission because the maker 
is not available for cross-examination.  And you can 
ask for a continuance, or at the very least a recess, 
to confer with your client in order to respond to it. 
 

Department of State 
country report 
 

On or before the callup 
date 

No objection – IJs routinely enter the most recent 
DOS reports into the record. 
 

Department of State 
country report 
 

At a merits hearing You can object on timeliness grounds, but do you 
really want to?  The IJs rely heavily on DOS reports 
to assess country conditions and there is usually at 
least some portion of the  report that’s helpful to 
the respondent.  And in any event, even if you do 
object the IJ is likely to admit the report over your 
objection. 
 

FBI or Board of 
Prisons printout (as 
evidence of criminal 
history) 
 

On or before the callup 
date 

Distinguish between admissibility and 
reliability/relevance:  FBI and BOP reports are 
generally admissible as business records (if timely 
filed), but they are not certified dispositions and are 
arguably not reliable evidence of criminal history. 
  

FBI or Board of 
Prisons printout (as 
evidence of criminal 
history) 
 

At a merits hearing Unless offered as rebuttal evidence (for example, to 
rebut the respondent’s testimony regarding his or 
her criminal history), object to the document’s 
admission as untimely.  Also argue that the 
documents are not reliable evidence of criminal 
history. 
 

Forensic Document 
Lab (FDL) report 
asserting that one 
or more of the 
respondent’s 
documents appear 
to have been 
falsified. 
 

On or before the callup 
date 

Object to the document’s admission into evidence 
because the maker is not available for cross-
examination.  Also, don’t assume that the FDL’s 
conclusions are accurate.  Request that the 
documents be returned to you so that you can 
arrange for your own expert forensic document 
analysis. 
 



   

 
 

   
 

Forensic Document 
Lab (FDL) report 
asserting that one 
or more of the 
respondent’s 
documents appear 
to have been 
falsified. 
 

At a merits hearing Unless the report is submitted as rebuttal evidence, 
object to its admission as untimely.  Also object 
because the maker is not available for cross-
examination.  And don’t assume that the FDL’s 
conclusions are accurate.  Request that the 
documents be returned to you and move for a 
continuance to allow you to arrange for your own 
expert forensic document analysis.   
 

Police reports 
relating to an arrest 
in the United States 
 

On or before the callup 
date 

Object to the reports’ admission because the maker 
is not available for cross-examination and the report 
contains unsubstantiated hearsay. 
 

Police reports 
relating to an arrest 
in the United States 
 

At a merits hearing Unless the report is submitted a s rebuttal evidence, 
object on timeliness grounds.  Also argue the maker 
is not available for cross-examination and the report 
contains unsubstantiated hearsay. 
 

Evidence that the 
respondent has 
been identified as a 
gang member by 
local law 
enforcement 
  

On or before the callup 
date 

Gang databases are notoriously unreliable!  Object 
to the reports’ admission because the maker is not 
available for cross-examination, the report contains 
unsubstantiated hearsay, and the document does 
not establish what evidence the agency relied on to 
reach its conclusion. 
 

Evidence that the 
respondent has 
been identified as a 
gang member by 
local law 
enforcement 
 

At a merits hearing Unless the report is submitted as rebuttal evidence, 
object on timeliness grounds.  Object to the reports’ 
admission because the maker is not available for 
cross-examination, the report contains 
unsubstantiated hearsay, and the document does 
not establish what evidence the agency relied on to 
reach its conclusion. 
 

DHS counsel’s 
verbal assertion of a 
particular fact. 
 

At any time Counsel’s statements are not evidence!  Unless the 
statement is made as an offer of proof of a 
statement that a witness would make if s/he were 
called to testify, object on the grounds that counsel 
is not a witness and that his/her statements are not 
evidence. 
 

   



   

 
 

   
 

 


